CONFIDENTIALITY AND NONDISCLOSURE AGREEMENT

	WHEREAS, _________________________________ (“Company”) desires to explore its options for the expansion or location of its business in the Commonwealth of Virginia (the “Commonwealth”);

	WHEREAS, the Company must make limited disclosure of certain proprietary information in order to obtain relevant data for its decision-making process;

	WHEREAS, the Virginia Economic Development Partnership Authority (“VEDP”) has as part of its mission to assist companies considering the expansion or location of facilities in the Commonwealth;

	WHEREAS, Company has agreed to furnish VEDP with certain proprietary information in exchange for VEDP’s promise not to disclose that information; and

	WHEREAS, confidential and proprietary information provided to VEDP and used for business expansion or development purposes is generally protected from disclosure by provisions of the Virginia Freedom of Information Act, including subsection 3 of § 2.2-3705.6 of the Code of Virginia;

	NOW THEREFORE, BE IT AGREED as follows:

1.	Confidentiality.  

The term “Confidential Information” shall mean all confidential and proprietary information or data furnished by the Company to VEDP for the purpose of evaluating business expansion or development in the Commonwealth (the “Purpose”). “Confidential Information” includes any information or data regarding the Company’s intellectual property, financial statements or other financial information, business plans, technology, customers, business plans, products, promotional and marketing activities, or other business affairs. Additionally, “Confidential Information” includes any information provided in connection with the Purpose that a reasonable person would consider Confidential Information in the context of its disclosure.

VEDP agrees not to disclose any Confidential Information to any third party except as may be required by Applicable Law and except as specifically permitted below.  

2.	Permitted Disclosure.  

VEDP may use the Confidential Information received pursuant to this Agreement solely for the purposes set forth herein, or contemplated by this Agreement.  VEDP may disclose Confidential Information to third parties as permitted by the Company by written permission in order to obtain further information necessary to the process of business location or expansion.  

[bookmark: _Hlk212629792]The Company hereby gives its permission for VEDP to share, to the extent necessary to further the Purpose, Confidential Information with the Offices of the Governor and the Governor’s Cabinet Secretaries, the relevant subdivisions of Virginia Government, the Major Employment and Investment Project Approval Commission, the localities in which the Company is considering a location decision, the Industrial/Economic Development Authorities or Partnerships created by such localities, and the regional economic development organizations serving one or more of such localities. 

Additionally, the Company gives its permission for VEDP to share Confidential Information with the Joint Legislative Audit and review Commission, for purposes of compliance with Item 25(E)(3) of Virginia’s Appropriation Act.

3.	Mandatory Disclosure.  

VEDP agrees to protect Confidential Information to the greatest extent permitted by the Virginia Freedom of Information Act and other Applicable Law, including subsection 3 of § 2.2-3705.6 of the Code of Virginia.

In the event that VEDP or its respective directors, officers, employees, consultants or agents are requested or required by Applicable Law to disclose any Confidential Information of the Company, VEDP shall give prompt advance notice so that the Company may seek a protective order or other appropriate relief.  

In the event that such protective order is not obtained, VEDP shall disclose only that portion of the Confidential Information which its counsel advises that it is legally required to disclose.

4.	Return of Confidential Information.  

Upon the request of the Company, VEDP agrees to immediately return to the Company, or destroy, all tangible materials concerning Confidential Information, including but not limited to memoranda, notes, reports, agreements, documents, drawings, hardware, disks and tapes, as well as all copies or extracts thereof, whether such material was made or compiled by VEDP or furnished by the Company, subject to the provisions of Applicable Law.  

5.	Litigation.  

In the event of litigation by a third party over the nondisclosure of Confidential Information, Company agrees to cooperate fully with VEDP and the Office of the Attorney General in resolving and/or defending such actions.

6.	Equitable Remedies.  

VEDP acknowledges that a breach or threatened breach of any of the foregoing provisions could cause the Company irreparable damage and injury that would not be compensable by monetary damages alone and, accordingly, that the Company shall be entitled to seek all available legal or equitable remedies.

7.	Survival of Obligations.  

The obligations of VEDP under this Agreement shall survive the termination of any cooperative work or arrangement between VEDP and the Company whether or not the Company decides to expand or relocate facilities in Virginia and shall terminate on the fifth anniversary of the date noted below.   

8.	Applicable Law.  

	This Agreement shall be governed by the laws of the Commonwealth of Virginia, including the Virginia Freedom of Information Act and the Virginia Public Records Act (“Applicable Law”). Jurisdiction and venue for any litigation arising out of or involving this Agreement shall lie in the Circuit Court of the City of Richmond, and such litigation shall be brought only in such court.

9. 	Counterparts.  

	This Agreement may be executed in one or more counterparts, each of which shall be an original, and all of which together shall be one and the same instrument. 

10. 	Attorney’s Fees. 

	Attorney’s fees shall be paid by the party incurring such fees. 

11.	Severability.  

If any provision of this Agreement is determined to be unenforceable, invalid or illegal, then the enforceability, validity and legality of the remaining provisions will not in any way be affected or impaired, and such provision will be deemed to be restated to reflect the original intentions of the parties as nearly as possible in accordance with applicable law.  

12. 	Entire Agreement; Amendments.  

This Agreement constitutes the entire agreement among the parties and may not be amended or modified, except in writing, signed by each of the parties hereto. This Agreement shall be binding upon and inure to the benefit of the parties hereto and their respective successors and assigns. Any assignment of this Agreement, in whole or in part, by any Party without the other Party’s prior written consent shall be void.




IN WITNESS WHEREOF, this agreement will become effective as of the date of the last signature below, which will be considered the “Effective Date”.



VIRGINIA ECONOMIC				[COMPANY]
DEVELOPMENT PARTNERSHIP		
AUTHORITY



By: 							By: 					
     Name:  						     Name:  				
     Title:    						     Title:    				 
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